Primacy of Community Law:
A Hidden Agenda of the Charter of Fundamental Rights
By Stefan Griller *
I. Introduction**
In December 2000, the Charter of Fundamental Rights was the subject of a joint solemn
proclamation by the European Parliament, the Council and the Commission in Nice.((1))
The European Council welcomed this proclamation and highlighted that the Charter
combines “in a single text the civil, political, economic, social and societal rights hitherto laid
down in a variety of international, European or national sources”. The European Council
then continued: “The European Council would like to see the Charter disseminated as
widely as possible amongst the Union’s citizens. In accordance with the Cologne conclusions,
the question of the Charter’s force will be considered later.“((2)) At the same time,
Declaration 23, the “Declaration on the Future of the Union”, which is part of the final act
of the Intergovernmental Conference, calls for the continuation of the debate about the
future development of the Union. At the European Council meeting in December 2001, a
declaration shall be agreed upon containing “appropriate initiatives for the continuation of
this process”. Along with the issues of delimitation of competencies, simplification of the
Treaties and the role of national Parliaments, this process should address, as the European
Council expressly mentions, the Charter of Fundamental Rights. What is to be addressed is
“the status of the Charter of Fundamental Rights of the European Union proclaimed in Nice,
in accordance with the conclusion of the European Council in Cologne”((3)).
One point of the future debate will certainly be whether or not the Charter should undergo
any changes before its eventual explicit incorporation into the Union and Community legal
order. Having said this, it should also be stressed that it would be misleading to currently
look at the Charter as a legally irrelevant document. By contrast, widespread consent
assumes that the ECJ will treat the Charter as an important source of the Member State’s
common constitutional traditions as mentioned in Article 6 TEU.((4)) Thus the impact of
the Charter on future case law of the Court must not be underestimated – it might come
near to that of the European Convention for the Protection of Human Rights and
Fundamental Freedoms (ECHR).
Against this background, the relevance of a debate on any revision of the Charter is twofold:
First, it addresses eventual prerequisites for making the Charter per se a binding part of
Union and Community law. Second, it touches upon the important issue of the actual
characteristics of the Charter: Can the Charter, as it stands, really be taken as a document of
the general principles of EC law as well as of the constitutional traditions common to the
Member States, or could it bring about substantial changes to that acquis? In this paper, I
shall argue that the Charter has a hidden agenda: that of revamping the concept of primacy
of EC law as it currently stands in the case law of the ECJ. I shall argue that the issue
deserves thorough deliberations and discussion, which appear to have been missing during
the elaboration of the Charter in the Covenant.

For the sake of brevity,((5)) I shall address only two points: The level of Fundamental Rights
Protection under Community law as seen by the ECJ (below under II.), and the level of
protection as guaranteed by Article 53 of the Charter (below under III.).
II. The Relation between Community Law and National Law
with Regard to Fundamental Rights Protection
The ECJ has frequently underlined that the guarantee of fundamental rightsin Community
law does not follow a particular State’s legal system of fundamental rights’ protection.
“Recourse to the legal rules or concepts of national law in order to judge the validity of
measures adopted by the institutions of the Community would have an adverse effect on the
uniformity and efficacy of Community law. [...] [T]he law stemming from the Treaty, an
independent source of law, cannot because of its very nature be overridden by rules of
national law, however framed, without being deprived of its character as Community law and
without the legal basis of the Community itself being called into question. Therefore the
validity of a Community measure or its effect within a Member State cannot be affected by
allegations that it runs counter to either fundamental rights as formulated by the constitution
of that State or the principles of a national constitutional structure.”((6)) The protection of
Community fundamental rights as integral part of the general principles of law, albeit being
inspired by the constitutional traditions common to the Member States “must be ensured
within the framework of the structure and objectives of the Community”((7)).
It is sometimes submitted that the ECJ, when identifying the standard of protection to be
guaranteed, takes or at least should take recourse to the national legal system which offers
the highest level of protection.((8)) This solution has already been proposed to the Court by
one of its Advocates General at an early stage.((9)) However, the Court never followed such
proposals.((10)) Analysing its jurisprudence one can neither ascertain a “maximum standard
approach” nor a “minimum standard approach” on the basis of the lowest common
denominator of national fundamental rights’ orders. The ECJ’s position defined in the
statements mentioned above has been described as a comparative method including
discretionary elements (“wertende Rechtsvergleichung“).((11))
In principle, the Court’s solution – despite its shortcomings in specific occasions like the
Banana case – is to be welcomed. Any other conceivable alternative is not convincing.((12))
A differentiated approach, varying from country to country would jeopardise the uniform
application of Community law, as the Court has correctly underlined.
Apart from that, the differentiated approach, like the maximum standard approach, exposes
Community law making to the fundamental rights scrutiny by Member States in an
unbalanced manner. The creation of new fundamental rights or the extensive interpretation
of existing rights at national level could significantly weaken the Community’s harmonisation
competences.
Furthermore, the maximum standard approach is not workable in many cases. In a situation
of a conflict between different fundamental rights – e.g. in the case of abortion the right to
life on the one hand and the mother’s right to self-determination((13)) on the other hand –
solutions can only be found by rebalancing the conflicting rights by means of interpretation.

Constellations of that type exclude per se a maximum standard solution in the sense that a
right is guaranteed to its widest possible extent. Instead, the effect of one right is inevitably
limited in favour of the other right.
Similarly, a maximum standard approach would appear unjustified with regard to limitations
in favour of the public interest((14)), since the individual solution of one State would be
forced upon all other Member States. This can be illustrated by the example of the right to
property. Almost every national constitution authorises expropriations for e.g. the
construction of railways. It would be incomprehensible, that Community law should prohibit
such a limitation in favour of the public interest only because one Member State has opted
for a more “owner-friendly” approach in its national legal order.
Mutatis mutandi the same arguments can be put forward against the minimum standard
approach.((15)) Another more pragmatic objection to this method is that it would inevitably
lead to open conflicts with national constitutional courts. No provision in the treaties can be
interpreted in a manner that it requires Member States to adapt their level of fundamental
rights’ protection to the lowest level existing in the Community.
With a view to EU enlargement, it should also be mentioned that the yardstick of the
constitutional traditions common to the Member States might be affected by the accession
of new members. According to the Court their constitutional traditions evidently would have
to be taken into consideration when determining the extent of Community fundamental
rights protection.((16))
III. Article 53 of the Charter: a Turnaround?
1. Exposition
Article 53, under its heading “Level of protection”, reads as follows: “Nothing in this
Charter shall be interpreted as restricting or adversely affecting human rights and
fundamental freedoms as recognised, in their respective fields of application, by Union law
and international law and by international agreements to which the Union, the Community
or all the Member States are party, including the European Convention for the Protection of
Human Rights and Fundamental Freedoms, and by the Member States’ constitutions.” ((17))
As regards the legal relationship between the mentioned instruments of international law this
solution raises no principal objections and will not be tackled further.((18)) It is the reference
to national constitutions that appears to be highly problematic. This is the issue I
concentrate on. Article 53 guarantees the protection according to the standards of national
fundamental rights even if they provide for a higher level of protection than the Charter
itself. It is obvious that in this case Community law would be examined in the light of
national fundamental rights standards. As mentioned, the ECJ has explicitly rejected such
types of examinations, stressing that it would conflict with primacy of Community law.
That national fundamental rights standards are only relevant for their specific scope of
application according to Article 51 of the Charter cannot eliminate concerns about the
danger of conflicts. Past experience has demonstrated that the most sensitive cases of
conflict have taken place in areas of overlapping scopes of application, namely in areas

where Member States implemented Community law – to mention only the so called Solange
I and Solange II decisions and the recent banana judgement of the German Constitutional
Court (Bundesverfassungsgericht).((19)) Implementing acts had come under “constitutional
fire”. It had been argued that they were in conflict with national fundamental rights, the
plaintiffs aiming at the setting aside of the respective Community law provisions.
It is well known that such implementing acts are under the restraint to respect subjective
Community rights.((20)) The ECJ holds that according to “wellestablished case-law, the
requirements flowing from the protection of fundamental rights and principles in the
Community legal order are also binding on Member States when they implement
Community rules and the Member States must therefore, as far as possible, apply those rules
in accordance with those requirements...”((21)). This binding effect of fundamental rights
does not only unfold where directly applicable Community law is at stake, but also in the
case of the transposition and enforcement of directives.((22)) Article 51 para. 1 of the
Charter reconfirms this stage of affairs when stating that the Charter is addressed to the
Member States “only when they are implementing Union law”((23)).
Should, in situations of this kind, the level of protection of the Charter lag behind that of a
Member State, Article 53 would invite to set aside secondary Community law which is found
to violate the standards of the national constitution, even if no violation of the Charter could
be established.
2. Evaluation
a) Affirming Constitutional Reservations of the Member States?
The likeliness and the detrimental effects of conflicts resulting from differing levels of
fundamental rights protection at national and EC level seemed reduced after a recent
judgement of the German Bundesverfassungsgericht on the constitutionality of the
Community banana market order. In June 2000, the German BVerfG((24)) recalled and
developed further its well-known position of restraint, which evolved during the last decades.
As a consequence the court refrained from a detailed fundamental rights scrutiny of the
Community regulation at issue. Reconfirming its Maastricht-judgement((25)) the BVerfG
stressed that it “guarantees by its jurisdiction in a relationship of co-operation with the
European Court that an effective protection of basic rights for the inhabitants of Germany
will also generally be maintained as against the sovereign powers of the Communities and
will be accorded in the same respect as the protection of basic rights required
unconditionally by the Constitution and” [...] [that it] “provides a general safeguard of the
essential content of the basic rights. The Court thus guarantees this essential content as
against the sovereign powers of the Community as well.((26)) … Subject to the conditions
laid down by the senate in Solange II (judgement of the BVerfG 73, 339) the ECJ is also
responsible for protecting the fundamental rights of German nationals against infringements
by acts of national (German) public authorities based on secondary Community law. The
BVerfG will only exercise its jurisdiction, if the ECJ abandons the standard which the
BVerfG identified in its judgement BVerfGE 73, 339 (340, 387).
Article 23 para 1 of the GG [German Basic Law] has reconfirmed this position, since it does
not require Community law and the ECJ’s jurisprudence in that context to guarantee a level
of protection identical to that of the GG.

The constitutional requirements as identified in BVerfGE 73, 339 (340, 387) [Solange II] are
met, as long as the jurisprudence of the ECJ in general ensures an effective protection of
fundamental rights against the sovereign powers of the Community, which is in its substance
comparable to the indispensable standards of the GG and provides a general safeguard of
the core guarantees of the basic rights.”((27)) The situation appears to be similar in
Italy.((28))
This position is now open to reconsideration in the light of Article 53 of the Charter. A
cautious reading of Article 53 could claim that Member States’ courts are, under Article 53,
entitled to scrutinise secondary Community law according to the standards referred to by the
BVerfG, namely that national fundamental rights review could be revived if the ECJ would
fall short of the general level of protection guaranteed by that Member’s constitution.
Obviously even such a cautious approach would be in contrast to the ECJ’s
jurisdiction and in particular to its findings in Internationale Handelsgesellschaft. But despite
this conflict, such a stance could eventually be justified by looking at Article 53 as simply
reflecting the remaining controversial aspects of the relation between Community law and
national law. It is certainly true that unconditional and unlimited supremacy as purported by
the Court e.g. in Internationale Handelsgesellschaft has always been contested and frequently
challenged by national supreme courts.((29)) Consequently there is no acquis communautaire
which would fully correspond to the position of the ECJ.((30)) Article 53, it could be argued,
reaffirms objections of that kind.
b) Back to the Maximum Standard Approach?
However, an alternative reading of Article 53 could go much further. We have just seen that
the opposition of the German Bundesverfassungsgericht has been restricted to sort of a
rough equivalence test (“im Wesentlichen gleichzuhalten”) of EC fundamental rights
protection compared to that enshrined in the Basic Law. This is reflected in the language
both of Article 23 GG and of the recent banana judgement. By contrast, Article 53 does not
contain a restriction of the priority of national fundamental rights protection to its essentials
vis-à-vis Community law. It might be argued that each deviation from national fundamental
rights standards could be challenged. This appears to be the most critical element inherent to
Article 53, since it would to a very large extent undermine the general principle of supremacy
of Community law.
At first sight, this interpretation may appear to be provocative and farfetched. However, it
might be reconciled with constitutional reservations in several Member States. It should be
recalled that, while some of the Member States’ constitutions like Article 23 GG call for a
level of fundamental rights protection at EC level comparable to that provided for by the
national constitution, attitudes differ in other Member States. While the absence of
substantial reservations vis-à-vis supremacy over constitutional law, like in the
Netherlands((31)) or in Austria((32)), appears as the exception, even more stringent positions
than that of the BVerfG seem to prevail e.g. in Denmark and in Sweden. In Denmark, the
Supreme Court ruled that Article 20 of the Constitution, which provides for the transfer of
powers to the EC, would not authorise the enactment of measures conflicting with the
constitutionally guaranteed freedoms. Furthermore, transferred competences would have to
be specified. As a consequence, “…Danish courts must rule that an EC act is inapplicable in

Denmark if the extraordinary situation should arise that with the required certainty it can be
established that an EC act which has been upheld by the EC Court of Justice is based on an
application of the Treaty which lies beyond the surrender of sovereignty according to the
Act of Accession.“((33))
The main issue in the case was democracy, and the Supreme Court dismissed the claim that
EC membership was unconstitutional in this respect. Nevertheless, the court made it clear
that also the surrender of fundamental rights protection is outside the constitutional
authorisation as applied by the Act of Accession. However, it has to be said that the court
did not elaborate clearly on this point.
In Sweden, according to Chapter 10 Article 5 paragraph 1 Instrument of Government,
Swedish parliament may transfer decision-making powers to the European Communities “as
long as they provide for the protection of fundamental rights and freedoms equivalent to
that guaranteed by this instrument and the European Convention on Human Rights”.
However, important fundamental rights guarantees are not enshrined in the Instrument of
Government, but in other constitutional acts. Good reasons strike for the position that,
consequently, eventual derogations from the Freedom of the Press Act and the Freedom of
Expression Act – which are the mentioned constitutional instruments other than the
Instrument of Government –, but also from the fundamental rules concerning the governing
of the State, could not take effect without prior amendment of the Swedish
constitution.((34)) This implies a serious reservation against the principle of supremacy.
The maximum standard approach has also seen a revival in recent literature. The suggestion
has been put forward that the ECJ should guarantee the maximum standard of protection in
the Member States. And as long as the ECJ would not do that, the Member States should
take care themselves.((35)) This implies that the Court should always base its decisions on
the highest level of protection. The difficulties resulting from such an approach have been
highlighted above.((36)) This position would either endanger the uniform application of
Community law or, with regard to conflicting fundamental rights, does not provide any
solution at all. Moreover, given that the ECJ does not follow the maximum standard
approach, the suggestion is of major importance regarding the institutional balance between
the ECJ and the Member States.
To sum up, it cannot be ruled out that Article 53 of the Charter could invite to a very
fundamental challenge to the principle of supremacy of EC law. It might even fuel
suggestions for a Solange III decision, meaning a decision which would uphold more or less
unlimited constitutional law scrutiny of EC law by Member State’s courts.((37)) This might
be argued also with regard to Member States like Austria or the Netherlands without
constitutional restrictions comparable to Article 23 GG or Article 20 of the Danish
Constitution or Article 10 para. 5 of the Swedish Instrument of Government. It might be
contended that such scrutiny is directly authorised if not even required by Article 53 of the
Charter.
c) Subsidiarity and Fundamental Rights Protection
Rather surprisingly, in Article 51, the first sentence of the Charter of Fundamental Rights
begins as follows: “The provisions of this Charter are addressed to the institutions and

bodies of the Union with due regard for the principle of subsidiarity”((38)). At first sight,
this appears to be rather incomprehensible.
What should subsidiarity have to do with fundamental rights protection against secondary
Community law? The suggestion can only be that fundamental rights protection vis-à-vis
“the institutions and bodies of the Union” could in principle be “sufficiently achieved by the
Member States”((39)) which would render Community action superfluous if not illegal!
Such a reading again meets with a recent suggestion in literature that Community law would
not be endangered, if national Courts preserved their higher standards as long as the ECJ
would not adopt the maximum standard approach. Interestingly, this view has been
submitted with reference to the principle of subsidiarity.((40)) Uniform application of
Community law would not be possible in that case.
The mentioned interpretation implies a renationalisation of fundamental rights’ protection at
the expense of uniform application of Community law. It might be supported by the
conjunct reading of Article 53 and Article 51 of the Charter, as considered. Thus the express
reference to subsidiarity could be more than a simple editorial mistake, as one might suppose
at first sight.((41)) The conclusion would be that fundamental rights’ protection at
Community level is degraded to a subsidiarity programme, even with respect to protection
against Community powers. Also against the background of the ongoing debate on the
ECJ’s position as the ultimate guardian of legality within the Community legal system((42)) it
is tempting to submit that the wording of these Articles has not been chosen by mistake. By
contrast, it might be argued that Article 51 and 53 make sure that fundamental rights
protection ultimately lies in the hands of the national courts, as long as these courts have the
competence to deal with these issues. This view goes together with reports on the
developments in the drafting convention. For some Member States, the recognition of a
certain national margin of manoeuvre with regard to the further development of
fundamental rights’ protection was an important precondition for their consent to the
Charter.((43))
The argument in question might be further fuelled by implications flowing from Article 68
para. 2 TEC, as inserted by the Treaty of Amsterdam. This provision prevents the ECJ from
reviewing measures relating to the maintenance of law and order and the safeguarding of
internal security in relation to internal border controls in the so-called area of freedom,
security and justice (Title IV TEC). Whatever might have been the intention of the drafters
of the Treaty – it can by no means be justified to interpret this provision to the end that
fundamental rights protection would have been erased in this highly sensitive area. The
conclusion must be that the Treaty has, in this area, conferred the task of protecting
fundamental rights on national courts.((44)) However, this transfer takes place to the
detriment of primacy of Community law. Thus in Article 68 para. 2 the Treaty itself provides
an example for the renationalisation of fundamental rights protection. Article 51 of the
Charter might be regarded as another step into the same direction, with more caution but
also with a more enlarged scope.
d) Efforts to Avoid the Detrimental Effect of Art 53 of the Charter
To avoid any misunderstandings: It is not my intention to render absurd any attempt to

interpret Article 53 in a more restrictive manner than discussed above. Also, there seem to
be differences regarding the weight of the three positions mentioned. To address this point
first, it might be said that the“subsidiarity suggestion” might not appear to be very
convincing.((45))Article 220 ECT explicitly makes it the core duty of the ECJ to “ensure that
in the interpretation and application of this Treaty the law is observed”. This makes the
contention highly questionable that fundamental rights scrutiny should still be primarily
vested with the member states. Better reasons strike for the position that – at least in
principle – legal scrutiny including fundamental rights scrutiny of secondary Community law
is an exclusive competence in the sense of Article 5 ECT. Yet, it must be recalled that Article
51 of the Charter itself mentions the principle of subsidiarity when determining the binding
force of the Charter vis-à-vis the “bodies of the Union”, and not in paragraph 2, where the
“no new power principle” is to be found.
However, to my apprehension, it is even more difficult to convincingly rule out the other
two readings presented above, namely that the Charter might cause a revival of member
states’ reservations against the application of Community law, be it in the sense of the
maximum standard approach or as a reconfirmation of the “equivalence test reservation”.
To give an example: It might be suggested to interpret the phrase “the Member States’
constitutions” as if it were “the constitutional traditions common to the Member States”.
However, given the fact that the drafting convention easily could have opted for this
wording of Article 6 para.2 TEU, this is not very convincing. Moreover, it has to be said that
a proposal including such a wording was indeed presented in the course of the deliberations,
but did not find its way into the final text.((46))
Similar objections raise the idea to limit the application of Article 53 to cases where
Community law itself merely establishes a minimum standard of rights. As the Charter
explicitly mentions in chapter IV, this applies in particular to social rights. In this area a more
“stringent” standard guaranteed by national rights cannot be considered as a jeopardy to
Community law. However, the wording of Article 53 does not provide any indication for
such a restrictive interpretation.
Another suggestion is that Article 53 of the Charter should not be given more importance
than comparable “safeguard clauses” in other international instruments, notably Article 53
ECHR.((47)) This provision reads as follows: “Nothing in this Convention shall be
construed as limiting or derogating from any of the human rights and fundamental freedoms
which may be ensured under the laws of any High Contracting Party or under any other
agreement to which it is a Party.” However, it has to be said that there is a fundamental
difference between the inclusion of such a provision in a Convention which is solely aiming
at the promotion of Human Rights protection, and the guarantee of a minimum level of
protection within a legal system like the EU which inevitably not only guarantees such rights
but also has to restrict them in many instances for reasons of public interest. The ECHR
aims at the restriction of state power, but not at the restriction of any “ECHR-power”. By
contrast, the EU Charter of Fundamental Rights primarily aims at the restriction of Union
and Community power respectively. In such a context, an authorisation of the national
legislator to establish or uphold additional standards as minimum protection standards

inevitably brings to life an eventual authorisation to restrict the Union and Community
power by national Constitutional law, and therefore also raises the supremacy issue.
Against this background, the following narrow grammatical interpretation of Article 53 of
the Charter of Fundamental Rights it is not convincing: “The Article specifically says that
‘nothing in this Charter’ may lead to restrictions of rights in national constitutions. In other
words, the Charter does not exclude the possibility that other Community instruments may
have such an effect.” ((48)) But the minimum protection guarantee is directed against the
Union and the Community legislator. It is not less than changing that purpose into the
opposite by insinuating that it would enshrine an authorization of the Community legislator
to restrict the application of national Constitutional law.
And what could be the justification of such a provision under the heading“level of
protection”? Moreover, the close vicinity of the rule regarding national constitutions to that
guaranteeing the standard of the ECHR as a minimum level of protection renders the
argument equally fallacious. For, as for example the ECHR, such a restrictive interpretation
is certainly not applicable. Or should the suggestion be that Article 53 authorises the
restriction of guarantees included in the ECHR by “other” Community instruments than the
Charter?
IV. Conclusions
Taken altogether, Article 53 (together with Article 51) of the Charter of Fundamental Rights
appears to encourage reservations of the Member States against the notion of supremacy of
Community law over national law as it currently stands in the case law of the ECJ. This
might amount to a substantial change of the Community legal system without having been
sufficiently discussed during the course of the elaboration of the Charter.
But even if the ECJ should follow the mentioned suggestions to avoid the detrimental
impact of Article 53 to supremacy, it is doubtful whether national courts will accept it. And
this is exactly where the Charter fuels the dispute on the “correct amount” of primacy of
Community law, and the power of Member States’ courts to review secondary Community
law including its scrutiny by the ECJ.
Seen from the more general angle of the constitutional aspects of fundamental rights
protection in the European Union the question emerges how the Charter should become a
new focus of European identity if it is understood that it is always second to subjective rights
enshrined in national constitutions?
On the one hand, it is understandable that the Charter of Fundamental Rights was not
adopted as a legally binding instrument per se in Nice. On the other hand, and in the light of
the arguments presented, one might feel inclined to withhold such criticism. The current
state of affairs opens the opportunity to discuss this delicate aspect of the Charter without
immediately provoking severe damage to the constitutional system of the Community as
such.
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