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I. Introduction
The final act of the Nice Intergovernmental Conference includes a Declaration calling for a
“deeper and wider debate about the future of the Union” in the perspective of improving its
“democratic legitimacy and transparency”. Four themes of institutional nature are set therein
as the object of the debate. One of these is “the role of national Parliaments in the European
architecture”((1)).While the Nice Declaration designates the issue in its whole, the present
contribution is more limited in scope, since it deals only with the participation of national
Parliaments in EU legislative procedures((2)). On this particular point, a considerable
number of opinions and proposals have been formulated during the weeks preceding and
following Nice. For his part, Commissioner Banner recently expressed his concern about
“the potentially regressive nature” of the issue if not “addressed properly”((3)). In a way, the
following contribution reflects and develops this concern. After a succinct description of the
role national Parliaments have in EU legislative procedures, the reform proposals currently
under discussion will be reviewed. This brief analysis shall be focused on their possible
impact on the principles governing the Union’s institutional architecture.
II. The current role of national Parliaments in EU legislative
procedures
National Parliaments directly participate in EU legislative procedures only in exceptional
cases((4)). Apart from these cases, their position in the Union’s institutional architecture is
implicitly defined by article 203 ECT, according to which the Council consists “of a
representative of each Member State at ministerial level”: national Parliaments concur to
determine the position of the respective Ministers in the Council. The influence each
Parliament has in this process depends upon its constitutional prerogatives vis-à-vis the
national Government.
In this context, European institutions – in compliance with the principle of loyal
cooperation((5)) and within the limits imposed by the principle of institutional
autonomy((6)) – are under the duty to help national Parliaments in effectively exercising their
functions. To this end, Protocol n.9 provides for the transmission to national Parliaments of
Commission policy documents and legislative proposals and for the intermission of a sixweek period between the availability to the Council of a legislative proposal and its
discussion. This is intended to allow parliamentary scrutiny on EU policy and legislative
proposals before they are adopted. Furthermore, the rules on access to Council documents
give national Parliaments the instrument to control ex post factum the conduct of Ministers
in Council((7)).
Concerning the involvement of national Parliaments in European affairs inter-parliamentary
co-operation is another important element. Protocol n.9 formally recognises the
“Conference of the Community and European Affairs Committees of Parliaments of the
European Union” (COSAC). The latter is the forum in which national Parliaments and the

EP can on a regular basis exchange their views, discuss topics of common interest and
possibly issue common declarations (‘contributions’) for the attention of the EU institutions.
This form of partnership constitutes the application to the relations among the Parliaments
of the Union of the principle of loyal co-operation, and does not therefore affect the
competencies and prerogatives of the involved parties((8)).
This institutional setting, or at any rate the institutional practice related to it, has become in
time the object of widespread criticism; the Nice Declaration evokes in quite an explicit
manner the ‘democratic deficit’ the Union suffers of((9)). With specific regard to national
Parliaments the problem is generally referred to as “executive dominance issue”((10)) and
described as follows: the Union’s institutional framework empowers the executives
assembled in the Council to issue legislation. This legislation – by virtue of its supremacy on
national law – is destined to become “the supreme law of the land”((11)) in every Member
State. The executives thus encroach upon the legislative powers of the national Parliaments.
The latter, with some exceptions, have so far been unable to exert any significant control on
European policy.
These being its premises, the current debate on our subject revolves around the question of
how to restore national Parliaments in their legislative prerogatives by giving them a
significant influence on EU legislation in its making((12)).
III. First option: strengthening the role of national Parliaments
in the Council
According to a first approach, strengthening “the power of national Parliaments to affect
outcomes in the Council of Ministers”((13)) could solve the problem. The basic features of
the European architecture (the ‘institutional triangle’ and its current balance, the division of
labour between national and European institutions) would be preserved. Simply, the
representation and confrontation of national interests in the Council would take place, so to
say, on a more democratic basis.
To this end, EU law should facilitate the control task of national Parliaments as much as
possible. The main obstacle to parliamentary scrutiny on Council meetings and deliberations
was once their confidentiality((14)), but under this angle things have considerably
evolved((15)). The provisions of Protocol n.9, for their part, should probably be amended.
The ‘Contribution’ addressed by the last COSAC to the Union’s institutions provides us with
a valuable inventory of the problems so far left unresolved((16)): late reception of
documents, lack of parliamentary scrutiny on CFSP, opaqueness of COREPER
sessions((17)).
Above all, however, each national Parliament should develop more effective means of
control on the respective Government. Not surprisingly, it has been proposed that these
Parliament-Government interactions, given their fundamental importance for the democratic
legitimacy of EU decisionmaking, should form a “European issue” rather than being
regulated by “disparate national laws”((18)).
The compatibility of such a suggestion with the principle of institutional autonomy and with
the commitment of the Union to respect “the national identities of its Member States” is
however dubious((19)). Also dubious is the want of such ‘European rules’: albeit in different
ways and measures, national parliamentary scrutiny of European affairs has been
strengthened in all the Member States((20)).
In the perspective of involving national Parliaments in the Council works, participation of

the former in the latter is also conceivable((21)). ‘Participation’ can mean very different
things: Council membership for parliamentarians, free choice of their own representatives by
the Member States((22)) etc. While reforms of article 203 ECT are apparently not on the
agenda of the next IGC, national parliamentarians could perhaps obtain access to the
national delegations alongside the officials assisting the Ministers. This would require only a
modification of the Council’s rules of procedure((23)).
Such a reform would certainly not be a substitute for parliamentary control at the national
level. Quite on the contrary, this kind of ‘access’ might constitute a complementary
instrument of control and of ‘real time’ communication between Governments and
Parliaments in the course of Council Negotiations((24)).
IV. Second option: direct involvement of national Parliaments
in EU legislative procedures
The alternative solution to the ‘democratic deficit’ issue we have described above is
commonly indicated as being the direct association of national Parliaments in EU legislative
procedures. According to some, ‘association’ should mean as a general rule the formal
inclusion – in EU legislative procedures – of ratification by national Parliaments((25)).
Whatever the gain in terms of ‘more democratic legitimacy’, the price of such a solution
would be dramatically ‘less effectiveness’ for EU decisionmaking. Moreover, from an EU
law perspective such an idea is incompatible with the principle expressed in article 7 ECT,
according to which “the tasks entrusted to the Community are carried out by [its own]
institutions”. In a way, it denies the very idea of European integration. ‘Association’ of
national Parliaments to EU legislative procedures is more often proposed in the form of
their direct representation within the Union, in an institution other than the Council. The
following is a very schematic description of the different proposals currently under
discussion.
Firstly, it has been proposed to reintroduce the dual mandate for the members of the
European Parliament((26)), but this sounds almost provocative in the context of a debate on
the further democratisation of the Union. “On peut difficilement considérer comme un
progrès la renonciation a 1’élection au suffrage universel du Parlement Européen”((27)).
The institution of a chamber composed of national parliamentarians, existing alongside the
Council and the EP, has also been proposed under a variety of forms. For instance it has
been proposed to attribute some legal effect to COSAC contributions((28)), or to create a
“Foreign Relations Committee” operating only in the framework of the CFSP((29)).
It has been argued that this would significantly hinder the decision-making procedures and
complicate the EU institutional system, rather than making it simpler and more
transparent((30)). These important arguments are well known and it is not necessary to insist
on them((31)). Rather, I would like to propose three more themes of reflection.
First, an assembly of national parliamentarians would, given its composition, reflect national
interests. Its coexistence with the Council would entail an over-representation of national
interests potentially detrimental to the Union’s capacity of conceiving and pursuing a
genuine ‘common interest’((32)). Secondly, assuming that the parliamentary delegations
sitting in that assembly would reflect those same national majorities supporting – at the
national level – the Governments represented in Council, there is some reason to doubt that
such an assembly would be capable of developing an independent policy strategy. If this
were the case, then the new institution would miss its purpose of counterbalancing the

‘predominance’ of the Council. Finally, I wonder if the creation of a ‘third chamber’ would
really bring the Union closer to its citizens as it supposedly should((33)). It is far from selfevident that popular confidence and involvement in European governance would benefit
from a reform making the Union’s institutional framework even more complex((34)).
V. Concluding remarks
There are reasons to think that the institutionalisation of a direct role of national Parliaments
in EU legislative procedures might adversely affect the effectiveness, coherence and
transparency of the Union’s institutional framework, without necessarily improving its
democratic and social legitimacy. The most coherent solutions to the problem of the
‘predominance of the executives’ in the Union are those addressing the problem at its source.
As for national Parliaments, they should fully engage in controlling the respective
Governments’ European policy. Where necessary, Protocol n.9 should be amended. The
Commission and the EP should, for their part, further intensify their dialogue with national
Parliaments. Under all of these respects the evolution we have witnessed in the last years is
encouraging, but a solid institutional praxis is in some cases still lacking.
Other fundamental reforms should be achieved with the goal of democratising the Union,
first of all a radical clarification of its tasks, structure and powers. This would make the
European public power more understandable to citizens, a conditio sine qua non for their
political participation. Popular participation in European governance, though, will principally
depend upon the willingness and ability of national (and in the future, perhaps,
European((35))) political parties to involve the general public in a meaningful debate on
European policy choices.
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