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The Treaty of Nice has organisationally reshaped the European constitutional edifice.
However, an answer is still urgently called for: can this new face of Europe live up to and
satisfy the needs that gave rise to it, or is there a need for a new architecture for Europe?
As the President of the Commission Romano Prodi pointed out before the Plenum of the
European Parliament, the paper of the revisionary legislator of the E.U. as expressed in the
Treaty of Nice does not make a “qualitative
leap”. Without underestimating the steps taken forward by the Treaty, after its evaluation in
terms of its contribution to the production of a European constitution((1)), we still place our
hope in the next Intergovernmental Conference, which has already acknowledged and
bound itself to address the necessity of a new strategic planning as well as the procedure and
the substantive content of the amendment((2)).
In the 2004 Intergovernmental Conference, the European constitutional legislator is faced
more pressingly than ever with the need to decide whether this theory of integration imbuing
Europe, is able to meet and materialise the ultimate scope of its designers, that is European
political integration. It is in this context that the Fischer((3)) suggestions concerning the
teleology and integration of the European Union become relevant.
The Fischer vision remains topical in this post-Nice period despite the fact that it came to
life, so to speak, before the completion of the Intergovernmental Conference. It should be
borne in mind that Art. 48 of the EU Treaty prescribes only one revisionary paper, which is
in any case ratified according to national constitutional rules. On the contrary, the agenda of
the next Intergovernmental Conference includes crucial issues of a constitutional nature,
which neither the Member States nor the institutions of the European Union seem to treat
in an official, holistic, constitutional way. As a result, the next Intergovernmental Conference
is de facto defined again as quasi constitutional((4)).
The opinion that the next Intergovernmental Conference is of a quasi constitutional
character is also corroborated by the Charter of Fundamental Rights. The eventual inclusion
of the Charter, which some consider to be “the core of the next European Constitution” and
others its “preamble”, in the Treaties will finalise the relationship between supranational
power and the European citizenry in an authoritative fashion. It will also contribute further
to the autonomisation of its functional field and its interpretative implementation within the
competences of the Union.
The role of national parliaments in the function of the EU is also decisive in terms of the
character of the 2004 Intergovernmental Conference. Protocol 9, which is attached to the
EU Treaty, still occupies a rather marginal place, as the regulation of the information and
knowledge of national parliaments concerning legislative proposals is fragmentary and too
technical. Moreover, Member States enjoy a very wide constitutional autonomy as far as the
regulation of the “internal” side of the assessment of governments by national parliaments is
concerned((5)). Thus the thesis is confirmed that any revision through the agenda of the
2004 Intergovernmental Conference regarding the democratic control over the functions of
the institutions is essentially of a constitutional character, for it redefines the constraints of
the constitutional autonomy of Member States either directly or indirectly.

In the Fischer proposals emphasis is placed on the danger inherent in and stemming from
the tension between the transfer to the Union of sectors that until recently belonged to the
exclusive competence of Member States on one hand and the lack of structures of political
and democratic assessment on a supranational level on the other.
His perception of the expanded European Union revolves around the notion of a federal
formation with clearly distributed sovereignty between the European Union and the nationstates, which will be the outcome of a Constitutional Treaty((6)). Such a Treaty will define
the sphere of power of both sides conferring full sovereignty to the Federation and
unquestionably recognising a substantive role and decisive powers to the States. Furthermore,
it will render the Federation more accessible and easier to be monitored by the citizens. In
other words, Fischer attempts to temper the concern that state formations, national
constitutional traditions, and the historical identities of the Peoples of Europe will become
obsolete while at the same time he does not overlook the subsidiarity principle((7)).
Fischer believes that the Federation will find its legitimation and the democratic problem of
the Union will be resolved in and through nation-states, their institutions and traditions. He
also emphasises that the new political entity that will be founded will continue being a union
of states and citizens.
For Fischer, political integration presupposes a kind of political pragmatism, which will be
opposed to the emergence of an impersonal and centralised federal European state.
Fischer perceives the Constitution of that Union((8)) as a text, which will refound Europe
institutionally and organisationally. Fischer appears to refer to the founding of a formal
European Constitution, which will not be the outcome of a revision of the current Treaties
but will voice the constitutional will of the States and citizens of the Union, for it will be
founding the European Federation as the holder of unquestionable yet probably not uniform
sovereignty((9)). The hard core of the Constitution aims primarily at the re-definition of the
horizontal – i.e. between the institutions of the Union, the European Parliament and the
European Government – and the vertical – i.e. between the Federation, the States and the
Regions – distinction of functions, and furthermore at the establishment of fundamental
human rights.
The issue of political integration until the enactment of a European Constitution and the
founding of the Federation are of central importance in Fischer’s thought. In the first
instance, he argues for the expansion of enhanced co-operation in sectors of common
interest. He does not overlook the fact that this constitutional paper presupposes the
creation of a smaller but open core of countries ready and able to see through the
institutional preparation of the Constitution and to “recruit the first members” to take part
in the first Constitutional Assembly, whenever that may take place. The enhanced cooperation during the preparatory period for the enactment of a Constitution will have to
guarantee the achievements of the Union as well as the participation of the States that do not
wish to become founding members of the Federation.
It is precisely in this that the positive contribution of the Fischer proposal lies: it is the
presentation of a conception of a new constitutional architecture for Europe as a necessary
tool for the promotion of the idea of integration in view of the needs arising by the
expansion of the Union.((10))
According to Fischer’s rationale, the Treaty of Nice aims at the resolution of the
governmental problem of Europe and leaves plenty of room for the expansion and
deepening expanding its democratic legitimisation and making it more profound. It is a
valuable text that attempts to regulate the exercise of supranational power. However, it is still
too reluctant to define the technique of political freedom in the European Federation.

To be sure, a lot of questions can be raised about the Fischer proposals. How does this
Treaty cover its actual political deficit? What can Fischer’s reflections be on rights and the
need for gradual enhancement of the European civil society?
More importantly though, what the Fischer proposals and other such proposals that will
follow must demonstrate is to what degree they can contribute to the discourse on the
enactment of a new Constitution, which will constitute the expression of the will of the
peoples of Europe and define the goals, the values and mechanisms of their political unity.
A draft of a formal Constitution for Europe, that is a Fundamental Law, a Grundgesetz,
enjoying direct legitimacy from the citizens, does not predetermine its political character nor
does it classify it automatically in a specific typology of systems of government((11)). Such a
theoretical debate would perplex the constitutional problematic to the effect that intense
controversies would arise before even the real legitimacy deficit would be discussed in its
essence. At the same time, a formal Constitution does not cancel the constitutional
sovereignty of Member States. On the contrary, it places it precisely where it belongs: in a
distinct sphere of competences regulated and consolidated by the Constitutional Treaty. The
crucial matter is not whether the Union will be called Federation but whether it will be able
to set the prerequisites of its finalisation; to set its goals in a binding manner; to do away
with the always immanent risk of constitutional conflicts; to restore the democratic principle
as a method of distribution of powers horizontally and vertically; finally, to render its internal
and external sovereignty visible.
The 2004 Intergovernmental Conference could not provide an answer as to why we need a
European Constitution but which Constitution we need as citizens and what Constitution it
is worth aspiring to. The European Constitution can embody symbols and assume a
symbolic function (similar to that of Art. 114 of the Hellenic Constitution of 1952, which
introduced the concept of constitutional patriotism). It can also promote and enhance the
democratic principle and crystallise and finalise its firm embeddedness in the rule of law.
This symbolic function is not merely a technical procedure for the simplification of the
Treaties, as some, possibly including Fischer, seem to accept.
The simplification of the Treaties is in turn not merely a technical procedure nor does it selfevidently constitute a quasi-constitutional outstanding matter. On the contrary, under certain
conditions it can be of an instrumental value in the making of the Constitution of the Union.
The present Constitution of the Union comprises a number of Treaties, Protocols,
Statements and Appendices which include rules of a greater or lesser significance as well as
rules of a more technical nature referring to details. This complex bundle of sources of law
makes it impossible for the citizens, for the sake of which the supranational power of the
Union exists in the first place, to locate those fundamental norms of the Constitution
granting rights and defining their permissible limitations. For instance, there is no panegyric
declaration of the democratic principle. Moreover no autonomous mention is made to the
value of human beings and, in any case, the crucial web of non-amendable norms of primary
law such as those concerning primacy of Union over national law, the direct effect of
European law and so forth. ((12))
The simplification of the Treaties in their present form clearly cannot be exhausted in a
painless authentic interpretation, renumeration or systematic categorisation of norms. The
whole endeavour presupposes the production of a new Constitutional Charter, which will
express fundamental values, permeated by fundamental principles, laconic, straightforward,
and legible, and indisputably satisfy the call for it to play the part of regulator, guarantor and
symbol.
For those reasons, any amendment included in the agenda of the 2004 Intergovernmental

Conference concerning the democratic assessment of the institutions is of an essentially
constitutional character as it will relocate the boundaries of the constitutional autonomy of
member States either directly or indirectly. Therefore the 2004 Intergovernmental
Conference is called to provide answers to issues that constitute the core of a Constitutional
Treaty draft. It will be judged in 2004 or even at a later stage whether the practice of
amending by adding to the existing Treaties will be continued without such an amendment
becoming visibly part of a holistic constitutional architecture for the future of the Union and
to what degree this practice satisfies the constitutional strategy of the Union in view of the
challenges that it will be faced with. However, the danger is still present that Fischer’s
positive ideas will remain ineffective if they do not become part of a new Constitutional
Charter that will incorporate and give expression to a new social contract with a political
content. At the same time, this new Constitution must not fall short of the existing
constitution of the Union in terms of its normative content.
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